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Version No. 014

Education and Training Reform Act 2006
No. 24 of 2006

Version incorporating amendments as at 29 January 2009

The Parliament of Victoria enacts as follows:

CHAPTER 1—GENERAL

PART 1.1—PRELIMINARY

1.1.1 Purpose

(1) The main purpose of this Act is to reform the law
relating to education and training in Victoria by
providing for a high standard of education and
training for all Victorians.

(2) In particular this Act makes provision for or with
respect to—

() the years of compulsory schooling and the
options available;

(b) vocational education and training, technical
and further education, adult community and
further education, and other post-compulsory
education and training;

(c) the establishment and regulation of
Government schools and the regulation of
non-Government schools and home
schooling;

(d) the establishment and regulation of post-
compulsory education institutions and
providers;
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(e) the development and accreditation of courses
and the issuing of qualifications;

() the recognition, regulation and promotion of
the teaching profession;

(g9) the employment in the teaching service of
Government school teachers and other
persons;

(h) the monitoring, planning and development of
the provision of education and training;

(i) the repeal and re-enactment of various Acts
relating to education and training.

1.1.2 Commencement
(1) This section and sections 1.1.1 and 6.1.3(2)

and (3) come into operation on the day on which
this Act receives the Royal Assent.

(2) Subject to subsection (3), the remaining

provisions of this Act come into operation on a
day or days to be proclaimed.

(3) If a provision referred to in subsection (2) does

not come into operation before 31 December
2007, it comes into operation on that day.

1.1.3 Definitions
(1) Inthis Act—

accredited means—

(@) in relation to a vocational education and
training or further education course,
registered on the State Register and
National Register;

(b) in relation to any other course,
registered as accredited on the State
Register as being suitable for the
purposes of a qualification;
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adult, community and further education
means—

(@) further education; or
(b) secondary education for adults; or

(c) that part of education and training
which is directed towards the
development of skills and knowledge in
relation to work when it is provided by
an adult education institution
established by or under this Act or a
community based organisation which is
not a TAFE institute, a commercial
provider or an industry provider;

adult education institution means AMES or the
Centre for Adult Education or an adult
education institution established under
Part 3.3;

AMES means the adult education institution
known as Adult Multicultural Education
Services established under Part 3.3;

apprentice means a person whom an employer has
undertaken to train under a training contract;

AQF means the framework known as the
"Australian Qualifications Framework™
endorsed by the Ministerial Council on
Education, Employment, Training and Youth
Affairs to commence on 1 January 1995, as
amended from time to time by that
Ministerial Council;

Authority means the Victorian Registration and
Qualifications Authority established under
Chapter 4;

autonomous college means a post-secondary
education institution established under
Part 3.2;
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Centre for Adult Education means the adult
education institution known as the Centre for
Adult Education established under Part 3.3;

Commission means the Victorian Skills
Commission renamed and continued in
operation under Part 3.1;

compulsory school age means not less than 6 nor
more than 16 years of age;

Department means the Department of Education;

early childhood means the period of childhood up
to 6 years of age;

further education means those education
programs that lead to the development of
knowledge and skills that are not specific to
any particular occupation and are not
provided or offered by a university (other
than in the TAFE division of a university) or
an autonomous college;

Government school means a school established
by the Minister and conducted under
Part 2.2;

higher education award means a qualification
described as a higher education award in the
AQF but does not include a graduate
certificate if the course of study relating to
that certificate is an accredited vocational
education and training course included in the
State Register;
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industry training board means an industry
training board established or declared by the
Minister under Part 3.1;

Institute means the Victorian Institute of
Teaching continued in operation under
Part 2.6;

learning outcome, in relation to a course, means a
written statement of what a student will
know and be able to do as a result of
successfully undertaking the course;

Ministerial Order means an Order made by the
Minister under this Act;

national standards means standards agreed to
from time to time by the governments of the
Commonwealth, States and Territories;

non-Government school means a school, other
than a Government school, that is registered
or required to be registered under Part 4.3;

overseas student means a person holding a visa
under the Migration Act 1958 of the
Commonwealth which allows the person,
whether expressly or otherwise, to study in
Victoria;

parent, in relation to a child, includes a guardian
and every person who has parental
responsibility for the child including parental
responsibility under the Family Law Act of
the Commonwealth and any person with
whom a child normally or regularly resides;

post-compulsory education means education of
persons 16 years of age or over;

post-secondary education means education of
persons—

(@) who are beyond the age of compulsory
school attendance; and
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(b) who are not undergoing a course of
secondary education at a registered
school;

post-secondary education institution means an
institution which is supported directly or
indirectly by Government funds providing
post-secondary education including but not
limited to a TAFE institute, an autonomous
college and a university;

post-secondary education provider means a post-
secondary education institution or other
institution or person or body providing or
offering to provide post-secondary
education;

principal means a person appointed to a
designated position as principal of a
registered school or a person in charge of a
registered school,

Regional Council means a Regional Council of
Adult, Community and Further Education
established under Part 3.3;

registered education and training organisation
means a person or body registered under
Part 4.3 to deliver an accredited course or
award or issue a registered qualification;

registered qualification means a qualification that
Is registered on the State Register;

registered school means a school registered under
Part 4.3;

registered teacher means a person registered
under Part 2.6 as a teacher or a person who is
granted permission to teach under Part 2.6;

registration includes permission to teach under
Part 2.6;
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school means a place at or from which education
is provided to children of compulsory school
age during normal school hours, but does not
include—

(@) aplace at which registered home
schooling takes place;

(b) a University;
(c) a TAFE institute;

(d) an education service exempted by
Ministerial Order;

(e) any other body exempted by the
regulations;

school attendance officer means a person
appointed by the Minister to be a school
attendance officer under Part 2.1;

school council means the council of a
Government school or group of schools that
is constituted under Part 2.3;

school day means day on which a school is open;
Secretary means Secretary to the Department;
sexual offence means—

(@) an offence against section 44(2), 45, 47,
47A, 48, 49, 49A, 54, 56, 58, 60, 68, 69
or 70 of the Crimes Act 1958; or

(b) an offence against section 45(1)
(sexual penetration of child under the
age of 10) (as amended) of the Crimes
Act 1958 inserted in the Crimes Act
1958 on 5 August 1991 by section 3 of
the Crimes (Sexual Offences) Act
1991 and repealed by section 5 of the
Crimes (Amendment) Act 2000; or
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(©)

(d)

(€)

()

an offence against section 46(1) (sexual
penetration of child aged between 10
and 16) (as amended) of the Crimes
Act 1958 inserted in the Crimes Act
1958 on 5 August 1991 by section 3 of
the Crimes (Sexual Offences) Act
1991 and repealed by section 5 of the
Crimes (Amendment) Act 2000; or

an offence against section 38, 39, 40,
44(1), 53, 55, 57 or 59 of the Crimes
Act 1958 involving a person under the
age of 18; or

an offence of attempting to commit any
offence referred to in paragraph (a), (b),
(c) or (d); or

any other offence, whether committed
in Victoria or elsewhere, the necessary
elements of which consist of or include
elements which constitute an offence
referred to in paragraph (), (b), (c), (d)
or (e);

State Register means the State Register

maintained under Part 4.6;

Student Register means the Student Register

established under Part 5.3A;

TAFE means technical and further education;
TAFE institute means an institution created under

section 3.1.11 and includes the TAFE
division of a university with a TAFE
division;

technical and further education means post-

secondary education wherever provided or
offered which is not directed towards—
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(@) the award of a degree or diploma at an
autonomous college or university; or

(b) a higher education award;

training means training whether by way of
course, instruction or practical training in the
knowledge and skills required for a vocation;

training contract means an apprenticeship
training contract or a traineeship training
contract;

university means a University established by an
Act of the Parliament of Victoria or the
Australian Catholic University Limited;

university with a TAFE division means the
University of Ballarat, Royal Melbourne
Institute of Technology, Swinburne
University of Technology or Victoria
University;

VCAL means the Victorian Certificate of Applied
Learning;

VCE means the Victorian Certificate of
Education;

Victorian student number means the number
allocated to a student by the Secretary under
Part 5.3A;

vocational education and training means—

(@) the education and training and
qualifications and statements of
attainment under the vocational
education and training provisions under
the AQF; and

S.1.1.3(2)
def. of
Victorian
student
number
inserted by
No. 19/2008
s. 4.
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()

©)

1)
(2)

(b) that part of education and training
which is directed towards the
development of skills and knowledge in
relation to work when it is provided by
an adult education institution or a
community based organisation which is
not a TAFE institute, a commercial
provider or industry provider.

If under the Public Administration Act 2004 the
name of the Department of Education is changed,
a reference in the definition of Department in
subsection (1) to that Department must, from the
date when the name is changed, be treated as a
reference to the Department by its new name.

Unless the context otherwise requires, a reference
in this Act to a Part by a number must be
construed as a reference to the Part, designated by
that number, of this Act.

1.1.4 Binding of Crown

This Act binds the Crown, not only in right of the
State of Victoria but also, so far as the legislative
power of Parliament permits, the Crown in all its
other capacities.

1.1.5 Extra-territorial operation of this Act

This Act operates both within and outside
Victoria.

This Act operates outside Victoria to the extent
that the legislative power of the Parliament
permits.

10
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PART 1.2—PRINCIPLES

1.2.1 Principles underlying the enactment of this Act

Parliament has had regard to the following
principles in enacting this Act—

(a) all providers of education and training, both

(b)

(©)

Government and non-Government, must
ensure that their programs and teaching are
delivered in a manner that supports and
promotes the principles and practice of
Australian democracy, including a
commitment to—

(i) elected Government;

(i) the rule of law;
(i1i) equal rights for all before the law;
(iv) freedom of religion;

(v) freedom of speech and association;
(vi) the values of openness and tolerance;

all Victorians, irrespective of the education
and training institution they attend, where
they live or their social or economic status,
should have access to a high quality
education that—

(i) realises their learning potential and
maximises their education and training
achievement;

(i1) promotes enthusiasm for lifelong
learning;

(i1i) allows parents to take an active part in
their child's education and training;

information concerning the performance of
education and training providers should be
publicly available;

11
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(d) parents have the right to choose an
appropriate education for their child;

(e) aschool community has a right to
information concerning the performance of
its school;

(f) a parent of a student and the student has a
right to access information about the
student's achievement.

1.2.2 Principles underlying the Government education
and training system

(1) The State provides universal access to education
and training through the establishment and
maintenance of a Government education and
training system.

(2) All persons employed or engaged in the provision
of Government education and training by the State
or in the administration of Government education
and training by the State must apply or have
regard to the following principles—

(a) Government schools—

(1) will provide a secular education and
will not promote any particular
religious practice, denomination or
sect; and

(i) are open to adherents of any
philosophy, religion or faith;

(b) instruction in the learning areas in
Schedule 1 is to be provided free of charge
for all students (except overseas students)
attending a Government school to the
completion of year 12 if the student is under
20 years of age on 1 January in the year that
the person undertakes instruction;

12
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(c) every student has the right to attend a
designated neighbourhood Government
school with the exception of selective
Government schools that are determined by
the Minister;

(d) astudent has a guaranteed place at a TAFE
institute or other public training provider to
the completion of year 12 of schooling or its
equivalent if the student is under 20 years of
age on 1 January in the year that the person
undertakes study at the TAFE institute or
other public training provider.

1.2.3 Principles not to give rise to civil cause of action

Nothing in sections 1.2.1 or 1.2.2 gives rise to, or
can be taken into account in, any civil cause of
action.

13
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CHAPTER 2—SCHOOL EDUCATION
PART 2.1—COMPULSORY EDUCATION

Division 1—Attendance at school

2.1.1 Attendance at school

It is the duty of the parent of a child of not less
than 6 nor more than 16 years of age—

(a) to enrol the child at a registered school and
to ensure the child attends the school at all
times when the school is open for the child's
instruction; or

(b) to register the child for home schooling in
accordance with the regulations and to
ensure that the child receives instruction in
accordance with the registration.

2.1.2 Offence for parent to fail to comply with duty

A parent of a child of compulsory school age must
not without a reasonable excuse fail to comply
with the duty set out in section 2.1.1.

Penalty: 1 penalty unit for each day on which
the duty is not complied with.

2.1.3 What is a reasonable excuse?

Without limiting section 2.1.2, it is a reasonable
excuse for the purposes of that section, in relation
to a child if—

(a) the child has been prevented from attending
school or receiving instruction because of—

(i) illness, accident, an unforeseen event or
an unavoidable cause; or

14
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(ii) a requirement to comply with another
law; or

(iii) the child's absence from Victoria;

(b) there is no Government school within a
prescribed distance of the child's residence
and the child is receiving a distance
education program through a registered
school,

(c) the child is undertaking an educational
program provided by a registered education
and training organisation;

(d) the child has been suspended or expelled
from a registered school and is undertaking
other educational programs provided by the
Department or another registered school;

(e) the absence from school or instruction was
because of the child's disobedience and was
not due to any fault of the parent;

(f) the child is attending or observing a religious
event or obligation as a result of a genuinely
held belief of the child or a parent of the
child;

(9) the child is exempted from attendance at
school by the Minister under section 2.1.5.

2.1.4 Parent to notify school of absence

)

)

The principal of, or a teacher at, a registered
school at which a child of compulsory school age
is enrolled may ask a parent of the child for an
explanation of the reason for the child's failure to
attend the school at a time when the school was
open for the child's instruction.

The principal must ensure that record in writing is
made of the reason (if any) given by the parent.

15
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2.1.5 Exemption from attendance at school

The Minister, by Order generally or in a specific
case, may exempt a child or children from
attendance at school.

2.1.6 Obligations of parents

If a duty is imposed on the parent or parents of a
child by this Division—

(@) any parent of the child may perform or be
required to perform the duty;

(b) compliance with the duty with regard to the
child by any parent is sufficient compliance
with the duty imposed on the parent or
parents.

Division 2—Enforcement of attendance

2.1.7 Appointment of school attendance officers

The Minister may in writing appoint a person
employed under the Public Administration Act
2004 as a school attendance officer for the
purposes of this Act.

2.1.8 Identity card

(1) The Minister must issue an identity card to each
school attendance officer.

(2) An identity card must contain a photograph of the
school attendance officer to whom it is issued.

2.1.9 Production of identity card

A school attendance officer must produce his or
her identity card for inspection—

(a) before exercising a power under this Part; or

(b) at any time during the exercise of a power
under this Part, if asked to do so.

Penalty: 10 penalty units.
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2.1.10 Powers of school attendance officers

2.1.11

2.1.12

2.1.13

2.1.14

(1) If a school attendance officer has reasonable

)

grounds to believe that a child who is apparently
of compulsory school age does not attend a
registered school during school hours on a school
day, the school attendance officer may stop the
child in the street or a public place and ask the
child for his or her name and address.

A school attendance officer may during hours
when a school is open inspect the attendance
register of the school that is required to be kept
under Part 4.3.

Offence to hinder or obstruct school attendance
officer

A person must not wilfully obstruct, hinder or
interfere with a school attendance officer in the
performance or exercise of his or her duties under
this Part.

Penalty: 60 penalty units.

Power to bring proceedings

A school attendance officer may bring
proceedings for any offence under Division 1.

Certificate to be evidence as to attendance of child

A certificate purporting to be under the hand of
the principal of a registered school stating that a
child is or is not attending that school or stating
the particulars of attendance of a child at that
school is evidence of the facts stated in the
certificate.

Onus of proof

In any proceeding in relation to an offence under
section 2.1.2 the burden of proving the grounds of
an excuse lies on the defendant.
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PART 2.2—GOVERNMENT SCHOOLS

Division 1—Establishment of government schools

2.2.1 Establishment of Government schools and
educational services

(1) The Minister may from time to time—
(a) establish and carry on Government schools;
(b) extend and maintain Government schools;

(c) declare or alter the educational level or
classification of a Government school;

(d) discontinue a Government school.

(2) The Minister may decide the kinds of Government
schools to be established and the educational level
or levels or classification for the schools.

(3) The Minister may establish school related
educational institutions and services.

(4) The Minister may arrange for the provision of
educational instruction and services in ways other
than through Government schools.

(5) A Government school may be established for
students of one sex.

2.2.2 Discontinuation of Government schools—Ilimitation
of judicial review

(1) A decision or purported decision of the Minister
to discontinue or continue any Government school
is not liable to be challenged, appealed against,

reviewed, quashed or called in question on any
account—

(a) inany court or tribunal; or
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(b) before any person acting judicially (within
the meaning of the Evidence Act 1958); or

(c) before the Ombudsman.

(2) Without limiting subsection (1), proceedings for
an order in the nature of prohibition, certiorari or
mandamus or for a declaration or injunction or for
any other relief do not lie in respect of a decision
or purported decision of the Minister to
discontinue or continue any Government school.

2.2.3 Limitation on occupier’s liability for discontinued
Government schools

(1) In this section relevant person, in relation to a
Government school discontinued by the Minister,
is a person who—

(@) without the consent of the Minister operates,
or assists in operating, education programs
on the premises on which the discontinued
school operated; or

(b) is on those premises to protest against, or in
support of persons protesting against, the
decision of the Minister to discontinue the
school; or

(c) is on those premises as a student of
education programs that are being operated
on those premises without the consent of the
Minister.

(2) The Crown or its servants or agents, the State, the
Minister or a school council do not owe a duty of
care to any relevant person on the premises of a
Government school—

(a) that has been discontinued by the Minister;
and

(b) to which the provisions of this section are
expressly applied by the Minister by a notice
published in the Government Gazette.
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3)

Subsection (2) applies despite anything to the
contrary—

(@) inPart 11A of the Wrongs Act 1958; or

(b) in any rule of law with respect to the liability
of an occupier to a person entering on the
occupier's premises.

Division 2—Instruction in government schools

2.2.4 Instruction in specified learning areas to be free to
students under 20

1)

)
3)

Instruction in the learning areas specified in
Schedule 1 to (and including) year 12 of education
or its equivalent is to be free for a student who is
under the age of 20 years on 1 January in the year
the student commences that year of schooling and
who is attending a Government school.

This section does not apply to overseas students.

For the purposes of this section, instruction that is
equivalent to year 12 of education is instruction
for a certificate of education or other qualification
determined by the Minister by Order to be so
equivalent.

2.2.5 Students over 20 may be charged fees

A student enrolled in a Government school who is
of or above 20 years of age on 1 January in the
year of enrolment may be charged a fee in
accordance with the regulations for the instruction
and educational and other related services
provided to the student by the school during that
school year.
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2.2.6 Parent not required to contribute to cost of
additional support

A parent of a student with a disability or
impairment is not required to contribute to the
cost of the provision of additional support for the
education in a Government school of that student.

2.2.7 Voluntary financial contributions

(1) The school council of a Government school may
ask the parents of a student enrolled at the school,
or anyone else, to make a financial contribution to
the school.

(2) A school council may use voluntary contributions
for any purpose for any school in relation to which
it is constituted unless the contribution is provided
for a specified purpose.

(3) The following principles apply in relation to
financial contributions—

(@) aschool council should clearly explain how
contributions will be spent when making a
request for a contribution;

(b) each contribution is to be voluntary and
obtained without coercion or harassment;

(c) astudent at the school is not to be refused
instruction in the learning areas specified in
Schedule 1 because the student's parents do
not make a contribution;

(d) astudent is not to be approached, coerced or
harassed for contributions;

(e) any record of contributions is confidential.

(4) If the school council asks the parents of a student
enrolled at the school to make a financial
contribution, the school council must tell the
parents about the principles that apply in relation
to financial contributions.
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2.2.8 Overseas students to be required to pay fees

1)

)

3)

An overseas student who applies to be enrolled at
a Government school or his or her parent or
guardian must, in accordance with any Order
made by the Minister under section 2.2.9, pay an
application fee and, if enrolled, a fee for the
instruction and educational and other related
services provided to the student by the school.

The principal of a Government school must expel
from the school any overseas student in respect of
whom any fee required to be paid under this
section has not been paid by the due date.

The Minister may permit an overseas student who
has been or is to be expelled from a Government
school under subsection (2) to return to or remain
at the school either unconditionally or on
conditions agreed to by the student or his or her
parent or guardian relating to the payment of the
fee.

2.2.9 Overseas students fees Order

1)

The Minister may make an Order for or with
respect to any matter that relates to the payment of
fees by overseas students applying to be enrolled
or enrolled at Government schools including but
not limited to—

(@) the amount of any fee payable under
section 2.2.8;

(b) any period to which the fee relates;
(c) the date on which the fee is payable;
(d) the person to whom the fee is to be paid;

(e) the extent to which and the manner in which
the fee is to be apportioned between the
school and the Secretary.
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)

The principal of a Government school and the
school council of that school must comply with
any Order made under subsection (1) that applies
to the school.

2.2.10 Education in Government schools to be secular

1)

)

3)

(4)

Except as provided in section 2.2.11, education in
Government schools must be secular and not
promote any particular religious practice,
denomination or sect.

Subsection (1) does not prevent the inclusion of
general religious education in the curriculum of a
Government school.

A Government school teacher must not provide
religious instruction other than the provision of
general religious education in any Government
school building.

In this section general religious education means
education about the major forms of religious
thought and expression characteristic of

Australian society and other societies in the world.

2.2.11 Special religious instruction

1)

()

Special religious instruction may be given in a
Government school in accordance with this
section.

If special religious instruction is given in a
Government school during the hours set apart for
the instruction of the students—

(@) the persons providing the special religious
instruction must be persons who are
accredited representatives of churches or
other religious groups and who are approved
by the Minister for the purpose;
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3)

(4)

(%)

1)

(b) the special religious instruction must be
given on the basis of the normal class
organisation of the school except in a school
where the Minister authorises some other
basis to be observed having regard to—

(i) the particular circumstances of a school
or schools; or

(i) the preparation or conduct of a pageant,
special event or celebration of a festival
in a school or schools;

(c) attendance for the special religious
instruction is not to be compulsory for any
student whose parents desire that he or she
be excused from attending.

The Minister may give an authorisation under
subsection (2) in respect of the preparation or
conduct of a particular class of pageant, special
event or celebration of a festival generally to all
schools, to a class or classes of school or to a
specific school.

Nothing in this section prevents any Government
school building from being used for any purpose
on days other than school days or at hours on
school days other than the hours set apart for the
instruction of the students.

In this section special religious instruction means
instruction provided by churches and other
religious groups and based on distinctive religious
tenets and beliefs.

2.2.12 Ceremony in relation to being Australian citizens

In every Government school there must be
observed in accordance with this section a
ceremony at which the students acknowledge their
role as citizens of Australia.
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(2) The school council at each Government school
must in accordance with the guidelines issued by
the Minister determine—

(a) the form of any ceremony under
subsection (1); and

(b) the intervals at which the ceremony must
take place.

(3) The flag to be used at a ceremony under
subsection (1) must be the Australian National
Flag.

Division 3—Admission to government schools

2.2.13 Admission to designated neighbourhood
Government school

(1) A child of compulsory school age is entitled to be
enrolled at his or her designated neighbourhood
Government school.

(2) Subsection (1) does not apply to—

(a) aspecial school or other school providing
solely for students with disabilities;

(b) a school that provides education solely
through distance education programs;

(c) aschool for which the Minister has approved
special criteria for entry to the school under
section 2.2.16.

2.2.14 Admission to other Government school

A child of compulsory school age may be enrolled
at a Government school that is not the child's
designated neighbourhood Government school if
there is sufficient accommodation for the child at
that school.
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2.2.15 Refusal of admission generally

A person may be refused admission to a
Government school—

(a) if the person is not entitled to be enrolled at
that school under section 2.2.13; or

(b) in accordance with any other provision of
this Act or any other Act.

2.2.16 Minister may approve admission criteria

The Minister may specify—

(a) criteria for determining a designated
neighbourhood Government school including
different criteria for different areas;

(b) entry criteria for a particular school.

2.2.17 Refusal of admission for safety reasons

1)

)

3)

A person may be refused admission to or
continued enrolment in a Government school if, in
the Minister's opinion, it is advisable to do so to
ensure the safety of the student or other students at
the school.

A child of compulsory school age who has been
refused admission to or continued enrolment in a
Government school under subsection (1) must, in
accordance with any Order made by the Minister
under subsection (3) be given an opportunity to
continue his or her education while he or she is of
compulsory school age.

The Minister may make an Order specifying the
means by which a student who has been refused
admission to or continued enrolment in a
Government school is to be given an opportunity
to continue his or her education while of
compulsory school age.

26



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.2—Government Schools

2.2.18 Age requirements for enrolment at Government
schools

The principal of a Government school may
refuse—

(@) to enrol a person at that school or in a
program or course of study offered,
conducted or provided by that school or to
allow a person to continue to be so enrolled;
or

(b) to allow a person to attend that school or to
attend or participate in any program or
course of study offered by that school or to
allow a person to continue to so attend or
participate—

if the person is under, of or over an age specified
in the regulations in relation to enrolment or
attendance at a Government school or enrolment,
attendance at or participation in any program or
course of study offered, conducted or provided by
a Government school.

Division 4—Discipline of students

2.2.19 Discipline of students

1)

)

3)

The principal of a Government school may, in
accordance with any Ministerial Order, suspend or
expel a student from that school.

A student expelled from a Government school
under subsection (1) may, in accordance with any
Ministerial Order, appeal to the Secretary against
his or her expulsion.

Subject to any action taken by the Secretary under
subsection (4), a student of compulsory school age
who has been expelled from a Government school
must, in accordance with any Ministerial Order,
be given an opportunity to continue his or her
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(4)

(5)

education while he or she is of compulsory school
age.

The Secretary may, in accordance with any
Ministerial Order, prohibit a student expelled from
a Government school from attending any other
Government school.

Despite any provision made by or under any other
Act, the Secretary must cause all documents under
his or her control relating to the expulsion of a
student from a Government school to be destroyed
within 12 months after the student is expelled or
ceases to be of compulsory school age, whichever
is the later.

Division 5—Assistance for students with special needs

2.2.20 Assistance for students with special needs

The Minister may provide or arrange special or
additional assistance for students in Government
schools with special needs, including the
provision of meals to students who are
disadvantaged by their socio-economic
background.
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PART 2.3—GOVERNMENT SCHOOL COUNCILS

Division 1—Definitions

2.3.1 Definitions
In this Part—

preschool program means a preschool program
provided for any child who is of or over the
age of 3 years and under the age of 6 years
on 30 April in the year that the child takes
part in the preschool program;

school means a Government school and includes,
if a school council is to be or is constituted in
relation to a school, a proposed school;

teacher, unless the contrary intention appears,
includes student teacher, teacher on a special
staff, student in training and every person
employed to assist teachers in the class room
or who forms part of the educational staff of
a school;

teaching staff means any person required to be
registered under Part 2.6 to undertake duties
as a teacher within the meaning of that Part.

Division 2—Constitution of school councils

2.3.2 Minister may constitute school council by Order

(1) The Minister may by Order constitute a council to
exercise and discharge, in relation to a
Government school or group of Government
schools, powers, duties and functions that may
from time to time be conferred or imposed on the
council by or under this Act.
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(2) The Minister, by Order, may—

(a)

(b)

(©)

(d)

constitute a council, by a name that is
specified in the Order, as a body corporate to
exercise and discharge any powers, duties or
functions conferred or imposed upon the
council by or under this Act in relation to the
school or group of schools (as the case may
be);

make provision for or with respect to the
membership of the council and may make
provision for the election of members, that
he or she thinks fit;

confer or impose upon the council or any
member of the council any powers, duties or
functions in addition to those conferred or
imposed upon the council or any member of
the council by or under this Act; and

make any other provision in relation to the
constitution, powers, duties and functions of
the council that is in his or her opinion
necessary or expedient, including limiting or
regulating the exercise by the council of any
of those powers, duties or functions.

(3) A notice stating that an Order has been made
under subsection (1) must be published as soon as
practicable in the Government Gazette.

(4) On and from the date that an Order under
subsection (1) was made or any later date
specified in that Order, the council constituted by
the Order becomes a body corporate by the name
specified in the Order and is, subject to the Order,
immediately capable of—

(@)
(b)

exercising all the functions of a body
corporate; and

suing and being sued; and
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(c) holding land; and
(d) having perpetual succession; and
(e) having a common seal.

(5) Any Order made under subsection (1) may
provide for anything relating to the appointment
or the election of members to be done or complied
with in accordance with regulations made under
this Act.

(6) The Minister may by any subsequent Order—
(a) dissolve the council; or
(b) change the name of the council; or

(c) make further provision with respect to any
matter or thing that is authorised to be done
under paragraphs (b), (c) and (d) of
subsection (2); or

(d) amend or vary any provision of a previous
Order with respect to any of the matters or
things referred to in paragraphs (a) to (c).

(7) An Order dissolving a council may give any
directions concerning the disposal of any assets of
the council that the Minister thinks fit.

(8) A notice stating that an Order has been made
under subsection (6) and specifying the general
purpose of the Order must be published as soon as
practicable in the Government Gazette.

(9) Subsection (8) does not apply to an Order unless
the purpose of the Order is—

(a) to merge 2 or more councils; or
(b) to dissolve a council; or

(c) to confer or impose new powers, duties or
functions on a council or to any of its
members.

31



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.3—Government School Councils

(10)

(11)

(12)

(13)

(14)

(15)

A change of name of a council under this section
does not affect the identity of the council or any
rights or obligations of the council or render
defective any legal proceedings by or against the
council, and any legal proceedings that might
have been continued or commenced by or against
the council by its former name may be continued
or commenced by or against it by its new name.

A copy of any Order made under this section must
be kept at the premises of any school to which it
relates and must be made available for inspection
by any person at any reasonable time during
school hours.

Nothing done or omitted to be done by a school
council subjects the Crown, the State, a Minister
of the State or the Secretary to any liability in
respect of the thing done or omitted to be done
except as provided in subsection (13) and
section 2.3.32.

Subsection (12) does not apply if otherwise agreed
in writing between the school council and the
Crown, the State, the Minister or the Secretary

(as the case requires), expressly with reference to
this section, and whether before or after the thing
is done or omitted to be done.

A member of a council constituted under this
section is not to receive any payment for his or her
services as a member.

Subsection (14) does not prevent the council
reimbursing a member for any reasonable
expenses incurred in the performance of his or her
duties as a member.
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2.3.3 Minister entitled to act if no school council

If there is no school council constituted in relation
to a school, the Minister may exercise or
discharge in respect of the school or any program
(including a preschool program) offered by the
school, any power, duty or function that would be
conferred or imposed by or under this Act on any
such council constituted in relation to that school.

Division 3—Objectives, functions and powers of school
councils

2.3.4 Objectives of a school council

The objectives of a school council with regard to
any school in relation to which it is constituted
are—

(a) to assist in the efficient governance of the
school;

(b) to ensure that its decisions affecting students
of the school are made having regard, as a
primary consideration, to the best interest of
the students;

(c) to enhance the educational opportunities of
students at the school;

(d) to ensure the school and the council complies
with any requirements of this Act, the
regulations, a Ministerial Order or a
direction, guideline or policy issued under
this Act.

2.3.5 Functions of a school council

The functions of a school council with regard to
any school in relation to which it is constituted

are—

(a) to establish the broad direction and vision of
the school within the school's community;
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(b) to arrange for the supply of goods, services,
facilities, materials, equipment and other
things or matters that are required for the
conduct of the school including the provision
of preschool programs;

(c) to raise funds for school related purposes;

(d) to regulate and facilitate the after hours use
of the school premises and grounds;

(e) to exercise a general oversight of the school
buildings and grounds and ensure that they
are kept in good order and condition;

(f) to provide for the cleaning and sanitary
services that are necessary for the school;

(9) to ensure that all money coming into the
hands of the council is expended for proper
purposes relating to the school;

(h) to provide meals and refreshments for the
staff and students of the school and make
charges for those meals or refreshments;

(i) to inform itself and take into account any
views of the school community for the
purpose of making decisions in regard to the
school and the students at the school;

(j) to generally stimulate interest in the school
in the wider community;

(k) to perform any other function or duty or to
exercise any power conferred or imposed on
the council—

(i) by or under this Act or the regulations;
or

(if) by a Ministerial Order or direction
issued by the Minister under this Act.
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2.3.6 Powers of a school council

(1) For the purpose of meeting its objectives or
performing its functions or duties a school council
may—

(a) enter into contracts, agreements or
arrangements;

(b) establish trusts and act as trustee of them;

(c) subject to section 2.2.4 and in accordance
with any Ministerial Order, charge fees to
parents for goods, services or other things
provided by the school to a child of the
parent;

(d) do any other thing that is necessary or
convenient to be done for, or in connection
with, meeting its objectives or performing its
functions or duties.

(2) In addition to the powers under subsection (1), a
council has any other powers conferred on it by or
under this Act, the regulations or a Ministerial
Order.

(3) A school council does not have the power to do
any of the following—

(a) employ a teacher with no date fixed for the
termination of that employment;

(b) purchase or acquire for consideration any
land or building;

(c) unless authorised by or under this Act, the
regulations or a Ministerial Order—

(i) licence or grant any interest in land,
including school lands or buildings;

(i) enter into hire purchase agreements;
(iii) obtain loan or credit facilities;
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(iv) form or become a member of a
corporation;

(v) provide for any matter or thing outside
of Victoria unless it is related to an
excursion by students from a school in
relation to which the council is
constituted or the professional
development of staff of that school,

(vi) purchase a motor vehicle, boat or a
plane.

2.3.7 Accountability

(1) A school council is accountable to the Minister in
respect of the performance by the council of its
functions in accordance with any Order made by
the Minister.

(2) The principal of a school is the executive officer
of the school council and must ensure that—

(a) adequate and appropriate advice is provided
to the school council on educational and
other matters;

(b) the decisions of the school council are
implemented:;

(c) adequate support and resources are provided
for the conduct of school council meetings.

(3) The Secretary must ensure that an effective
quality assurance regime is in place over the
financial and operational activities of school
councils.
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Division 4—Employment of staff

2.3.8 Employment or engagement of teachers and other
staff in schools

(1) A school council, in accordance with this Act,
may—

(@) employ—

(i) teachers for a fixed period not
exceeding one year or on a casual basis;
or

(i) teacher aides; or
(iii) any other staff—

for the purpose of performing its functions
and duties;

(b) employ any person to enable the council to
do anything it is authorised to do by
section 2.3.11 or Division 6.

(2) A school council which employs a person under
subsection (1) may do so on behalf of a group of
school councils, and the group of school councils
may decide from time to time in a manner
determined by agreement amongst themselves the
time which the person is to spend on each school.

(3) Sections 5.10.4 and 5.10.5 and clause 8 of :ﬁqzéiggby
Schedule 6 apply to and in relation to the No. 58/2007
determination of salaries and allowances to be s.5

paid to and to the terms and conditions of
employment of staff employed by school councils
as if those employees were employees of the
teaching service.
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2.3.9 Eligibility of person to be employed as a teacher

(1) A person who has, at any time, in Victoria or
elsewhere, been convicted or found guilty of a
sexual offence is not eligible to be employed by a
school council as a teacher.

(2) A person is not eligible to be employed by a
school council as a teacher within the meaning of
Part 2.6 unless the person is registered or
permitted to teach under this Act.

2.3.10 Dismissal, suspension and termination of
employment

(1) A school council must dismiss or remove a person
who is employed or engaged by the council as a
teacher and who has, at any time, in Victoria or
elsewhere, been convicted or found guilty of a
sexual offence.

(2) If a person who is employed or engaged by a
school council as a teacher within the meaning of
Part 2.6 is refused registration or permission to
teach under this Act or has had his or her
registration or permission to teach cancelled or
suspended under this Act, the council may—

(a) suspend the person without pay from duty as
a teacher for the period that the person's
registration or permission to teach is refused,
cancelled or suspended; or

(b) without limiting any of the council's other
powers, dismiss or remove the person.

(3) If a person employed or engaged by a school
council as a teacher within the meaning of
Part 2.6—

(a) is refused registration or permission to teach
under this Act or has his or her registration
or permission to teach cancelled or
suspended under this Act; and
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(b) remains unregistered or without permission
to teach for a continuous period of
12 months—

the employment or engagement of that person
ceases, by virtue of this subsection, at the end of
that period of 12 months.

(4) For the purposes of subsection (3)(b), any period
during which a person remains unregistered or
without permission to teach does not include any
period during which the person is on leave
approved by the school council.

(5) The school council must notify in writing a person
whose employment or engagement has ceased
under subsection (3).

Division 5—Further powers of school councils

2.3.11 Use of school buildings and grounds for activities
(1) A school council may—
(a) conduct programs in or use; or

(b) subject to any conditions imposed by the
council, join with any other person or body
to conduct programs in or use; or

(c) subject to any conditions imposed by the
council, allow any other person or body to
conduct programs in or use—

any buildings or grounds of any school in relation
to which the council is constituted for the
purposes of educational, recreational, sporting or
cultural activities for students, the local
community or young persons.
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(2) A school council may only allow buildings and
grounds of a school to be used under subsection
(1) when the buildings or grounds are not required
for ordinary school purposes.

(3) This section applies despite anything to the
contrary in the Crown Land (Reserves) Act
1978.

2.3.12 School council may carry out works

(1) A school council may, in regard to any school in
relation to which it is constituted, with the
approval of the Minister given either generally or
in any particular case—

(@)

(b)

(©)

construct, or carry out any improvements to
any building structure on the school grounds,
or carry out any improvements in or to the
school grounds; or

enter into a contract with any person for or in
relation to the construction or carrying out by
that person of any such building structure or
improvements or of any other work which
the council is authorised or required by or
under this Act to carry out; or

construct or carry out any improvements to
any building structure, or carry out any
improvements, on, in or to the school
grounds or any other land that the Minister
has acquired an estate or interest in to
provide preschool programs.

(2) Despite anything to the contrary in any Act, a
school council may obtain and accept offers or
tenders for any work approved by the Minister
under this section that it proposes to carry out.
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(3) If aschool council is required by directions issued
under Part 4 of the Project Development and
Construction Management Act 1994 to publicly
invite tenders for the work—

(@) the council must invite tenders as required by
those directions by an advertisement
published in a newspaper circulating
generally in Victoria and in at least one
newspaper circulating in the neighbourhood
of the school where the proposed work is to
be carried out; and

(b) the work must be carried out under any
supervision that the Minister directs.

(4) The provisions of subsection (3) do not apply if—

(@) the work in question is that of an architect,
engineer or other professional adviser or
consultant employed by the council with the
consent of the Minister in connection with
any proposed work; or

(b) the Minister has in relation to any particular
work given a written exemption to the school
council from complying with the provisions
of that subsection; or

(c) the school council arranges for the work to
be undertaken by any municipal council or
any public statutory body.

(5) If a school council enters into a contract for any
work and the council is not required by a direction
issued under Part 4 of the Project Development
and Construction Management Act 1994 to
publicly invite tenders for the work, the council
may supervise the carrying out of that work,
unless the Minister either generally or in any
particular case directs, or the regulations made
under this Act provide, that the work must be
supervised otherwise.
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2.3.13 Public bodies authorised to perform works for
school council

Despite anything in any Act, a municipal council
and any public statutory corporation and any
school council if so authorised by the Minister is
authorised and empowered to—

(a) enter into contracts with a school council for
or in connection with—

(i) the construction of buildings or
structures or the carrying out of
improvements on, in or to the grounds
of the school in relation to which the
council is constituted; or

(ii) any other work which the school
council is authorised or required by or
under this Act to carry out; and

(b) do or comply with anything necessary or
expedient for carrying the contract into
effect.

2.3.14 School council may form sub-committee

Subject to this Act and the regulations, a school
council may form a sub-committee, consisting of
at least one member of the council and any other
persons, to assist the council.

2.3.15 School council may delegate powers, duties or
functions

Subject to this Act and the regulations, a school
council may by instrument delegate all or any of
the powers, duties or functions conferred or
imposed on the council by or under this Act, the
regulations, a Ministerial Order or a direction
issued by the Minister under this Act except this
power of delegation to another person or body.
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2.3.16 School council may form committees to manage
joint facilities

If a school council enters into an agreement under
its powers under this Act for the use of any real or
personal property by other persons or bodies, the
school council may agree with the other parties to
the agreement to form a committee for the
management of the property.

2.3.17 School council may delegate powers, duties or
functions to members of committee

A school council that agrees to form a committee
to manage property under section 2.3.16 may,
with the approval of the Minister, delegate by
instrument to members of the committee all or any
of the council's powers, duties or functions
conferred or imposed on the council by or under
this Act in relation to that property except this
power of delegation.

2.3.18 School council may sell property

1)

()

©)

A school council may sell equipment, goods or
other similar personal property acquired for use in
any school in relation to which it is constituted.

If the proceeds from the sale of property under
subsection (1) are less than the amount determined
by the Minister, the school council may keep
those proceeds.

If the proceeds from the sale of property under
subsection (1) are equal to or more than the
amount determined by the Minister, the school
council may keep those proceeds, if the person
appointed by the Secretary has given approval to
the school council to do so.
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(4) For the purposes of subsections (2) and (3), a
determination of the Minister—

(@) must be in writing; and
(b) may be varied or revoked by the Minister in
writing.
(5) The Secretary may appoint a person to give
approvals under subsection (3).
(6) An approval—
(@) must be in writing; and
(b) must be given before the property is sold.

Division 6—Preschool programs

2.3.19 Application of Division

(1) A child who takes part in a preschool program
conducted under this Division is not, for the
purposes of this Act or any other Act relating to
the care or education of preschool children, to be
taken to be a student enrolled at a Government
school.

(2) The powers of a school council under this
Division are in addition to and do not limit the
powers of a school council under any other
provision of this Act.

2.3.20 School councils may provide for preschool programs

(1) The school council of a school that provides
primary education and in relation to which the
council is constituted may—

(@) provide preschool programs on the premises
of that school or on any other land or
premises under the control of the Minister; or
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(b) enter into an agreement or arrangement with
any other school council or other person or
body for that council, person or body to use
part of the premises of that school or other
premises under the control of the Minister to
provide a preschool program on those
premises; or

(c) enter into an agreement or arrangement with
any other school council or other person or
body to jointly provide a preschool program.

(2) A school council that provides a preschool
program or enters into an arrangement or
agreement to provide a preschool program must
ensure that, in any records kept by the school or
the school council, the preschool children using
the program are accounted for separately from
students enrolled at the school in school programs.

2.3.21 Council may grant lease or licence over preschool
land

(1) A council of any school in relation to which it is
constituted may, if authorised in writing by the
Minister, either generally or in any specified
circumstances, grant a leasehold interest in, or a
licence over, land of the school to be used to
operate a preschool program or programs for
children.

(2) This section applies despite anything to the
contrary in the Crown Land (Reserves) Act
1978.

2.3.22 Fees for preschool programs

A council of any school in relation to which it is
constituted, or any other person or body
authorised by the council under section 2.3.20,
may require the payment of fees for the provision
of preschool programs and other related services.

45



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.3—Government School Councils

2.3.23 Application of, and accounting for, money received

A school council that provides or makes
agreements or arrangements for the provision of
preschool programs under this Division must
ensure—

(a) that any fees or other money received by the
council in the course of that provision or
those agreements or arrangements is applied
to the provision of preschool programs
unless directed otherwise by a direction or
guideline issued by the Minister; and

(b) that separate accounts and financial records
are maintained in relation to the provision of
those programs.

Division 7—Reporting and accountability requirements

2.3.24 School plan

(1) A school council must, in accordance with any
Ministerial Order, prepare a school plan that sets
out the school's goals and targets for the next
4 years and the strategies for achieving those
goals and targets.

(2) A school plan prepared under subsection (1) must
be signed by both the president of the school
council and the principal and must be submitted to
the Secretary for approval within the period
specified in a Ministerial Order.

(3) The Secretary may direct the school council to
make specified variations to a school plan and to
resubmit the plan to the Secretary.

(4) The Secretary or his or her nominee must sign any
school plan approved by the Secretary.
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(5) A school plan comes into force immediately on
being signed by the Secretary or his or her
nominee and remains in force for a period of
4 years after that date or any other period that is
specified in a Ministerial Order.

2.3.25 Status of school plan
A school plan—

(a) does not create any contractual relationship
between any persons; and

(b) does not give rise to any rights or
entitlements, or impose any duties, that are
capable of being enforced in a legal
proceeding.

2.3.26 Termination of school plan

The Secretary may, by notice served on a school
council, terminate the operation of the whole or a
specified part of a school plan prepared by that
council with effect from a date specified in the
notice that is not less than 14 days after the date of
service of the notice on the council.

2.3.27 School council to prepare annual report

(1) A school council must prepare a report (to be
called an annual report) relating to—

(@) financial activities including any matters
required by a Ministerial Order as at a date
fixed by Ministerial Order; and

(b) the school plan; and

(c) any other matters that are determined by the
Minister.
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(2) A council must ensure that—

(a) the annual report is prepared by the date
fixed by Ministerial Order; and

(b) the report is prepared in accordance with any
Ministerial Order and any standards and
guidelines issued by the Minister; and

(c) acopy of the annual report—

() is published and made available to the
local community of the school or group
of schools in relation to which the
council is constituted; and

(i) is given, upon request, to the Secretary
or any other person.

2.3.28 Powers of Auditor-General regarding council
accounts

The Auditor-General and any person assisting the
Auditor-General has, in respect of the accounts
kept by a school council in relation to money
coming into the council's hands, all the powers
conferred on the Auditor-General by any law in
force now or in the future relating to the audit of
the public accounts.

2.3.29 Use of funds by school council

A school council may use, for any purpose for any
school in relation to which it is constituted, any
funding provided to the school that is not provided
for a specified purpose.
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2.3.30 Annual reports

(1) The Secretary must ensure that the financial
statements of the Department prepared in
accordance with section 45 of the Financial
Management Act 1994 include—

(a) aconsolidation of the information provided
by school councils in their annual report
prepared under section 2.3.27; and

(b) any other information in respect of school
councils required by the Minister responsible
for administering the Financial
Management Act 1994.

(2) The Minister must ensure that the report of
operations of the Department prepared in
accordance with section 45 of the Financial
Management Act 1994 includes—

(a) a summary of the information provided by
school councils in their annual report
prepared under section 2.3.27; and

(b) any other information in respect of school
councils required by the Minister responsible
for administering the Financial
Management Act 1994.

Division 8—General

2.3.31 Limitation on commencement of legal proceedings

A school council must not, without the written
consent of the Minister, commence in any court or
tribunal or before any person acting judicially
(within the meaning of the Evidence Act 1958) a
legal proceeding (including a proceeding for an
order in the nature of prohibition, certiorari or
mandamus or for a declaration or injunction or for
any other relief) against any of the following—
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(@) the Crown in right of the State;
(b) the State;

(c) any Minister of the Crown in right of the
State;

(d) any officer or employee of the Crown in
right of the State in respect of any duties
performed in his or her official capacity;

(e) an authority or public body within the
meaning of the Financial Management Act
1994,

2.3.32 Indemnity for school council members

The Crown must indemnify a person who is or has
been a member of a school council constituted
under this Division or section 13 of the Education
Act 1958 as in force immediately before the
commencement of this section against any
liability in respect of any loss or damage suffered
by the council or any other person in respect of
anything necessarily or reasonably done or
omitted to be done by the member or former
member in good faith—

(@) in the exercise of a power or the performance
of a function of a member; or

(b) in the reasonable belief that the act or
omission was in the exercise of a power or
the performance of a function of a member.
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PART 2.4—GOVERNMENT TEACHING SERVICE

Division 1—Preliminary

2.4.1 Definitions
In this Part—

classification includes the division, class,
subdivision or grade in which an employee
or work is placed and the title (if any) by
which a position is designated,

employee means an on-going employee or a
temporary employee in the teaching service;

executive means a person employed in the S 244 def.of
teaching service as an executive; inserted by
No. 70/2008
S. 4(1).

member of the Executive Class means a member S.24.1def. of
member of

of the teaching service who holds a position  the Executive

which has been classified to be a position in ~ Class
inserted by

the Executive Class by the Secretary; No. 70/2008
s. 4(1).

member of the Principal Class means a member S.24.1def. of
member of

of the teaching service who is an on-going the Principal
employee who holds a position which has gr'nazrs]ded by
been classified to be a position in the No. 70/2008
Principal Class by the Secretary; s-4@).

Merit Protection Board means a Merit Protection
Board established under Division 7;

on-going employee means a person who is
employed in the teaching service with no
date fixed for the termination of that
employment;
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registered, in relation to a person employed in the
teaching service, means registered under
Part 2.6 and includes permitted to teach
under Part 2.6 but does not include a person
who holds non-practising registration under
that Part;

relevant criteria means the criteria specified by
Ministerial Order;

teacher means a person employed in the teaching
service for teaching in a Government school
but does not include a teacher's aide or
assistant teacher;

temporary employee means a person engaged
in—

(@) a casual position in the teaching
service; or

(b) a fixed term position with no
entitlement to on-going employment at
the end of the fixed term.

Division 2—Employment in teaching service

2.4.2 Application of Federal awards and agreements

Employment in the teaching service under this
Part is subject to any relevant award or agreement
under, or continued in force by, a law of the
Commonwealth.

2.4.3 Employment of teachers, principals and other staff

(1) For the purposes of this Act, there shall be
employed by the Secretary on behalf of the Crown
in the teaching service—

(a) teachers; and
(b) principals and assistant principals; and

52



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.4—Government Teaching Service

(ba) executives to perform duties in or outside a S.24.3(1)ba)

school; and inserted by
No. 70/2008

s.5().

(c) persons engaged or employed as teacher
aides, assistant teachers or to perform
professional, administrative, clerical or
computing or technical duties in schools; and

(d) any person in any other category of staff
declared by Ministerial Order to be staff in
schools who may be employed by the
Secretary; and

(e) any other persons who are necessary for the
purposes of this Act.

(2) The Secretary, on behalf of the Crown, has all the
rights, powers, authorities and duties of an
employer in respect of employees in the teaching
service.

(3) Without limiting subsection (2), the Secretary
may—

(a) create, abolish or otherwise deal with any
position in the teaching service;

(b) employ as many persons as are required for
the exercise of the functions of the teaching
service;

(c) employ those persons as on-going employees
or temporary employees;

(d) assign work to employees;

(e) issue lawful instructions that must be
observed by employees;

(f) subject to section 2.4.3A, determine the asm Ze-‘r‘]-ggj)(gy
remuneration (including an increase or No. 70/2008
reduction in remuneration) and other terms s-5(2).
and conditions of employment of any

individual employee;
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(9) pay allowances, bonuses or gratuities to
employees;

(h) transfer employees to other duties in the
teaching service;

(i) suspend employees from duty with pay;
(j) terminate the employment of employees;

(k) second employees to other bodies or take
persons on secondment from other bodies;

() authorise periods of leave of absence for
employees or make payments to employees
or their legal personal representative in lieu
of leave;

(m) do anything else authorised by this Part.

2.4.3A Remuneration range for executives

(1) The Minister, by Order, may fix a range of
remuneration for executives, including a different
range for each grade or class of executive.

(2) The remuneration of an executive determined by
the Secretary under section 2.4.3(3)(f) must fall
within the range fixed by the Minister under this
section for the grade or class of that executive.

2.4.4 Filling of vacant positions

(1) If a position is vacant or is about to become
vacant, the Secretary may—

(a) take steps to employ, transfer or promote a
person to fill the vacancy under this Part; or

(b) assign for a specified period a qualified
person to fill the vacancy.
(2) In the selection of a person to fill a vacant

position, the Secretary must have regard to any
relevant criteria.
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2.4.5 Public notices

(1) The Secretary must not employ a person in an on-
going position in the teaching service under this
Part unless public notice of the vacancy in the
position or proposed position has been published
at least once.

(2) Subsection (1) does not apply—

(a) to employment as an on-going employee
without a position; or

(b) if public notice is not required by any
relevant award or agreement under, or
continued in force by, a law of the
Commonwealth; or

(c) to assignments for specific periods; or
(d) to administrative transfers; or

(e) to transfers pending disciplinary action under
this Act; or

(F) if, in the opinion of the Secretary, it is not in
the public interest or efficient to publish a
notice.

2.4.6 Secretary to consider recommendation of school
council

(1) In the case of a vacancy in the position of
principal in a school, the Secretary must, in
accordance with any Ministerial Order, take into
account the recommendation of the school council
of the school or, if there is no school council, the
recommendation of a committee approved by the
Minister as representing the local community,
when deciding on a person to employ to fill the
vacancy.

55



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.4—Government Teaching Service

()

In making a recommendation for the purposes of
subsection (1), the school council or committee
(as the case may be) must proceed in the manner
determined by Ministerial Order.

2.4.7 Eligibility for employment

1)

)

©)

(4)

(5)

A person is not eligible for employment in any
position of the teaching service unless the person
satisfies the eligibility criteria set out in a
Ministerial Order.

A person who has, at any time, in Victoria or
elsewhere, been convicted or found guilty of a
sexual offence is not eligible for employment in
any position in the teaching service.

A person is not eligible for employment as a
teacher in the teaching service unless the person is
registered under Part 2.6.

A Ministerial Order may specify the qualifications
or experience necessary for appointment to any
position or class or grade of position.

A person who is not a member of the teaching
service may apply to a Merit Protection Board for
a review of the Secretary's decision if the
Secretary has refused to employ the person in the
teaching service on the grounds that he or she
does not possess the qualifications or experience
required by a Ministerial Order necessary for
employment to an on-going position in the
teaching service.

2.4.8 Employment to be on probation

)

A person may be employed in a position in the
teaching service on probation in accordance with a
Ministerial Order.
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(2) A person employed in the teaching service on
probation remains a probationer until his or her
employment is confirmed or annulled in
accordance with the Ministerial Order.

(3) The Secretary may annul the employment of a
person at any time while he or she is a
probationer.

2.4.9 Term of employment

(1) A person may be employed as an employee in the
teaching service in an on-going position or in a
fixed term position for a specified term not
exceeding 5 years.

(2) Anemployee employed in a fixed term position
ceases to be employed at the end of the term
unless the person becomes an on-going employee
without a position in accordance with section
2.4.42 or is employed in another position.

2.4.10 Reclassification of a position

(1) If an on-going position in the teaching service is
reclassified—

(a) the position becomes vacant; and

(b) the holder of the position immediately before
the reclassification becomes an on-going
employee without a position.

(2) Subsection (1) does not apply if—

(a) the Minister certifies that there is no other
position having the same classification and
designation as the position to be reclassified;
or

(b) the reclassification is certified by the
Minister to be a result of a general
reclassification of on-going positions of
that class.
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2.4.11 Progression of salary or wages

1)

)

3)

If a Ministerial Order makes provision for the
progression of salary or wages for an employee
the Secretary may grant to the employee the salary
or wages progression.

An employee who feels aggrieved by the failure
or refusal of the Secretary to grant a salary or
wages progression may appeal as prescribed
against that failure or refusal to a Merit Protection
Board.

A Merit Protection Board may grant or refuse to
grant the employee the salary or wages
progression.

Division 3—The Principal Class

2.4.12 Definitions

@)

In this Division—

approved means approved or authorised by or in
accordance with a Ministerial Order either
generally or in relation to any member of the
Principal Class or class of member of the
Principal Class;

contract of employment means a contract of
employment under this Division between a
member of the Principal Class and the
Secretary;

employment benefit means—

(@) contributions payable by the Crown to a
superannuation scheme or fund
established by or under an Act or
approved for the purposes of this
definition in respect of a member of the
Principal Class including any liability
of the Crown to make any such
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contributions or to pay approved costs
associated with that scheme or fund; or

(b) the entitlement of a member of the
Principal Class to approved leave with

pay; or
(c) any other approved benefit of a private
nature provided to a member of the

Principal Class at the cost of the
Crown,;

monetary remuneration includes allowances paid
in money but does not include—

(@) travelling or subsistence allowances; or

(b) allowances in relation to relocation
expenses; or

(c) any other allowances in relation to
expenses incurred in the discharge of
the duties of a member of the Principal
Class;

remuneration package means the remuneration
package for a member of the Principal Class
or a class of member of the Principal Class
determined in accordance with a Ministerial
Order.

(2) In this Division, a reference to the remuneration
package for a member of the Principal Class is a
reference to—

(@) the amount set out in the contract of
employment; or

(b) in any other case, the minimum amount
within the range of remuneration packages.
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2.4.13 Classification of positions in the Principal Class

There is established within the teaching service a
Principal Class consisting of members of the
teaching service who hold positions which have
been declared by Ministerial Order to be positions
in the Principal Class.

2.4.14 Contract of employment

(1) Subject to this Act, the employment of a member
of the Principal Class must be governed by a
contract of employment between the member and
the Secretary.

(2) The contract must be in writing and be signed by
or on behalf of the Secretary and by the member.

(3) A contract of employment must specify the date
on which it expires which must not be more than
5 years after the date on which it came into force.

(4) Subject to this Act, a member of the Principal
Class—

(a) holds a position in the Principal Class while
a contract of employment to which he or she
Is a party remains in force for that position;
and

(b) continues to hold that position if a
subsequent contract of employment is
entered into for that office by him or her and
the Secretary.

(5) A contract of employment may be varied at any
time by a further contract between the parties.

(6) The term of the contract may not be increased
beyond 5 years.

(7) A contract of employment may not vary or
exclude a provision of the Public Administration
Act 2004 or this Part except sections 2.4.24
to 2.4.27.
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2.4.15 Matters regulated by a contract of employment

(1) A contract of employment between a member of
the Principal Class and the Secretary may contain
provisions concerning some or all of the terms and
conditions of employment including—

(@)

(b)

(©)

(d)
(€)

(f)
(@)

(h)

(i)

the duties of the member's position
(including performance criteria for the
purpose of reviews of the member's
performance);

accountability requirements, including
specifying any person to whom the member
is responsible in respect of specified matters;

the monetary remuneration and employment
benefits for the member (including the
nomination of the amount of the
remuneration package, if a range of amounts
has been specified by Ministerial Order for
the remuneration package);

the date on which it expires;

payment of any performance-related
incentive allowance;

hours of duty;

transfer to any other on-going position in the
teaching service including a position of a
lesser class or grade if the member's contract
of employment is terminated;

termination of the contract upon notice by
the member;

the procedures to be followed to prevent or
settle claims, disputes or grievances that
arise during the currency of the contract.
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(2) A contract of employment may provide for any

matter to be determined—
(@) by further agreement between the parties; or

(b) by further agreement between the member
and some other person specified in the
contract; or

(c) by the Minister or some other person or body
specified in the contract.

2.4.16 Monetary remuneration and employment benefits

1)

)

©)

(4)

A member of the Principal Class is entitled to
monetary remuneration at the rate and to the
employment benefits of the kinds provided in his
or her contract of employment.

The total amount of—

(@) the annual rate of monetary remuneration;
and

(b) the annual cost to the Crown of employment
benefits—

for a member of the Principal Class under his or
her contract of employment must be equal to the
amount of the remuneration package for that
member.

The cost of an employment benefit is the
approved amount or an amount calculated in the
approved manner.

This section does not affect—

(@) any performance related incentive payment
made to a member of the Principal Class in
accordance with his or her contract of
employment; or
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(b) any remuneration or benefits to which a
member of the Principal Class is entitled by
law in addition to those arising under the
contract of employment.

(5) During any period when the monetary
remuneration and employment benefits for a
member of the Principal Class cannot be
determined under subsection (1), the member is
entitled to monetary remuneration at the rate of
the amount of remuneration package for the
member, subject to any subsequent adjustment of
payments in accordance with the contract of
employment of the member.

(6) If the remuneration package for a member of the
Principal Class is varied, the member is entitled to
monetary remuneration and employment benefits
in accordance with the contract of employment of
the member, pending any necessary variation of
the contract and subsequent adjustment of
payments in accordance with the contract as
varied.

2.4.17 Travelling and subsistence allowances etc.

A member of the Principal Class is entitled to be
paid—

(@) any travelling or subsistence allowances; and

(b) any allowances in relation to relocation
expenses; and

(c) any other allowances in relation to expenses
incurred in the discharge of his or her
duties—

in accordance with a Ministerial Order.
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2.4.18 Performance review of a member of the Principal
Class

(1) The Secretary may review the performance of a
member of the Principal Class.

(2) The review must—

(a) be conducted in accordance with the
principles (if any) determined under
subsection (3); and

(b) have regard to any performance criteria
contained in the member's contract of
employment.

(3) The Secretary may determine principles to govern
the conduct of any review under this section.

(4) The Secretary must ensure that any principles
determined under subsection (3) are published.

(5) Nothing in this section prevents an inquiry into a
member's performance being conducted at any
time if required for the purposes of Division 8
or 10.

2.4.19 Termination of a contract of employment
(1) A contract of employment may be terminated—

(@) in accordance with the terms of the contract;
or

(b) if the member's position is abolished or the
member is dismissed or removed from the
position or the member's employment is
terminated or the member is reduced to a
lower division, class, subdivision or grade or
the member retires or resigns or has his or
her services dispensed with in accordance
with this Act or the Public Administration
Act 2004, or

(c) if the member ceases to be a member of the
teaching service; or
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)

3)

(4)

(d) in the absence of anything to the contrary in
the contract, by either party to the contract
giving 12 weeks notice of termination to the
other party.

If a contract of employment of a member of the
Principal Class expires or is terminated and the
member does not enter into a further contract of
employment, the member ceases to hold the
position as a member of the Principal Class on the
expiry or termination of the contract and becomes
an on-going employee of the teaching service
without a position unless the member is no longer
a member of the teaching service or the Secretary
makes a direction under subsection (4).

If a member becomes an on-going employee
under subsection (2)—

(a) the Secretary may direct the employee to S:24.1963)@)
. I . amended by
carry out any of the duties of a position in No. 70/2008
the Principal Class or may transfer the s 7(@).

employee to any other position in the
teaching service (including a position with
terms and conditions of employment less
favourable to the employee) that the
Secretary considers appropriate; or

(b) if the employee's contract of employment S.24.19(3)(b)
o .- amended by
makes provision about transfer to a position  no. 7012008
in the teaching service upon becoming an on- 7@
going employee without a position, the
Secretary must act in accordance with that

provision—

and the terms and conditions of employment
applicable to that position apply to the employee.

If the contract of employment of a member of the - Zéf]jzg‘%y
Principal Class is terminated or expires, the No. 70/2008

Secretary may direct the member to carry outany s 7®)
of the duties of a position in the Principal Class

65



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.4—Government Teaching Service

(®)

(6)

(")

(8)

1)

without the member entering into a subsequent
contract of employment for any period determined
by the Secretary not exceeding 12 months.

If no contract has been entered into at the end of
that period the member becomes an on-going
employee without a position and subsection (3)
applies to that member.

If a direction is given under subsection (4), the
member is entitled to receive the remuneration
package that applied to the member's former
position for the period determined by the
Secretary under subsection (4).

A person is not entitled to any compensation for
termination of a contract of employment under
subsection (1).

A person who becomes an on-going employee
under subsection (2) or (4) is not entitled to any
compensation for ceasing to hold a position as a
member of the Principal Class.

2.4.20 Vacancy of Principal Class position

The position of a member of the Principal Class
becomes vacant if—

(@) the employment to that position expires or is
terminated or the member's contract of
employment expires or is terminated,
without a subsequent contract having been
entered into for that position; or

(b) the member is removed from that position or
is dismissed from the teaching service or has
his or her services dispensed with under this
Act or the Public Administration Act 2004;
or

(c) the member retires or resigns in writing
addressed to the Secretary.
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(2) This section does not affect any other provision by
or under which a member of the Principal Class
vacates his or her position.

2.4.21 Contracts prevail in certain circumstances

If a member of the Principal Class enters into a
contract of employment, the contract prevails to
the extent of any inconsistency between—

(a) the contract and sections 2.4.24 to 2.4.27;

(b) the contract and any Ministerial Order except
a Ministerial Order specifying remuneration
packages.

2.4.22 Certain legal proceedings excluded

(1) Proceedings for an order in the nature of
prohibition, certiorari or mandamus or for a
declaration or injunction or for any other relief do
not lie in respect of the employment of, or failure
to employ, a person to a position in the Principal
Class, the entitlement or non-entitlement of a
person to be so employed or the validity or
invalidity of any such employment.

(2) This section does not prevent a person applying to
a court for review of a decision relating to the
employment of a member of the Principal Class
other than in relation to a matter referred to in
subsection (1).

2.4.23 Division 5 of Part 3 of Public Administration Act
2004 not to apply

Nothing in Division 5 of Part 3 of the Public
Administration Act 2004 applies to a position in
the Principal Class declared under this Act or to a
member of the Principal Class.
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Pt 2.4 Div. 3A Division 3A—The Executive Class
(Heading and

Ss 2.4.23A—

24.23)

inserted by

No. 70/2008

s.8.

S.24.23A 2.4.23A Definitions

inserted by

plo. 7012008 In this Division contract of employment means a
contract of employment under this Division
between a member of the Executive Class and the
Secretary.

;-ift-gjiy 2.4.23B Classification of positions in the Executive Class

plo. 7012008 There is established within the teaching service an
Executive Class consisting of members of the
teaching service who hold positions which have
been declared by Ministerial Order to be positions
in the Executive Class.

S.2423C 2.4.23C Contract of employment

inserted by

plo. 7012008 (1) Subject to this Act, the employment of a member

of the Executive Class must be governed by a
contract of employment between the member and
the Secretary.

(2) The contract must be in writing and be signed by
or on behalf of the Secretary and by the member.

(3) A contract of employment must specify the date
on which it expires which must not be more than
5 years after the date on which it came into force.

(4) Subject to this Act, a member of the Executive
Class—

(a) holds a position in the Executive Class while
a contract of employment to which he or she
is a party remains in force for that position;
and
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(b) continues to hold that position if a
subsequent contract of employment is
entered into for that position by him or her
and the Secretary.

(5) A contract of employment may be varied at any
time by a further contract between the parties.

(6) The term of the contract may not be increased

beyond 5 years.
2.4.23D Matters regulated by a contract of employment ;—;ﬁéjﬁy
A contract of employment between a member of N9, 7020
the Executive Class and the Secretary may contain
provisions concerning some or all of the terms and
conditions of employment.
2.4.23E Travelling and subsistence allowances etc. S. 24238
inserted by
A member of the Executive Class is entitled to be N9, 7020%®
paid—
(a) any travelling or subsistence allowances; and
(b) any allowances in relation to relocation
expenses; and
(c) any other allowances in relation to expenses
incurred in the discharge of his or her
duties—
in accordance with a Ministerial Order.
2.4.23F Termination of a contract of employment S.24.23F
inserted by
(1) A contract of employment of a member of the o, 70/2008

Executive Class may be terminated—

(a) in accordance with the terms of the contract;
or

(b) if the member's position is abolished or the
member is dismissed or removed from the
position or the member's employment is
terminated or the member is reduced to a
lower division, class, subdivision or grade or
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(2)

3)

(4)

the member retires or resigns or has his or
her services dispensed with in accordance
with this Act or the Public Administration
Act 2004; or

(c) if the member ceases to be a member of the
teaching service; or

(d) in the absence of anything to the contrary in
the contract, by either party to the contract
giving 12 weeks notice of termination to the
other party.

If a contract of employment of a member of the
Executive Class expires or is terminated and the
member does not enter into a further contract of
employment, the member ceases to hold the
position as a member of the Executive Class on
the expiry or termination of the contract.

If a member of the Executive Class is an on-going
employee, the Secretary may direct the employee
to carry out any of the duties of a position in the
Executive Class or may transfer the employee to
any other position in the teaching service
(including a position with terms and conditions of
employment less favourable to the employee) that
the Secretary considers appropriate and the terms
and conditions of employment applicable to that
position apply to the employee.

A person is not entitled to any compensation for
termination of a contract of employment under
subsection (1).

isiﬁggﬁy 2.4.23G Vacancy of Executive Class position
plo. 7012008 (1) The position of a member of the Executive Class

becomes vacant if—

(a) the employment to that position expires or is
terminated or the member's contract of
employment expires or is terminated,
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without a subsequent contract having been
entered into for that position; or

(b) the member is removed from that position or
is dismissed from the teaching service or has
his or her services dispensed with under this
Act or the Public Administration Act 2004;
or

(c) the member retires or resigns in writing
addressed to the Secretary.

(2) This section does not affect any other provision by
or under which a member of the Executive Class
vacates his or her position.

2.4.23H Contracts prevail in certain circumstances isiftsggy
If a member of the Executive Class enters into a o, 70/2008

contract of employment, the contract prevails to
the extent of any inconsistency between—

(a) the contract and sections 2.4.24 to 2.4.27,

(b) the contract and any Ministerial Order except
a Ministerial Order specifying remuneration

packages.
2.4.231 Division 5 of Part 3 of Public Administration Act S.24.23
inserted by
2004 not to apply No. 70/2008
s.8.

Nothing in Division 5 of Part 3 of the Public
Administration Act 2004 applies to a position in
the Executive Class declared under this Act or to a
member of the Executive Class.

Division 4—Leave and other entitlements

2.4.24 Leave of absence and pay in lieu

(1) Anemployee is entitled in accordance with a
Ministerial Order to leave of absence authorised
by Ministerial Order.
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)

The legal personal representative of an employee
who dies is entitled to be paid any salary, wages
or other emolument in accordance with a
Ministerial Order in respect of any period of leave
the deceased employee had become entitled to
before death.

2.4.25 Long service leave

1)

()

©)

(4)

An employee in the teaching service who has
served for 10 years is entitled in accordance with a
Ministerial Order to be granted 3 months' long
service leave with pay in respect of that period of
10 years' service and one and a half months long
service leave with pay in respect of each
additional period of 5 years of completed service.

Despite subsection (1), a Ministerial Order may
provide that an employee who has served for any
period less than 10 years is entitled to be granted
the long service leave with pay specified by the
Ministerial Order in respect of that period of
service.

If an employee in the teaching service is entitled
to a period of long service leave with pay, the
Secretary may, at the request of the employee,
allow the employee to take the whole or any part
of the long service leave at half pay for a period
equal to twice the whole or part, as the case may
be, of the period to which the employee is so
entitled.

If—

(a) on account of age or ill-health an employee
resigns, retires or has their services
terminated; or
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(5)

(6)

(")

(b) an employee dies—

that employee is in accordance with a Ministerial
Order entitled, or (in the case of death) is deemed
to have been entitled, to be granted by the
Secretary—

(c) if the period of service is not less than
4 years but less than 10 years, then in respect
of the period of service;

(d) if the period of service is more than 10 years,
then (in addition to any entitlement under
subsection (1)) in respect of any part of the
period of service which does not give rise to
any entitlement under subsection (1)—

an amount of long service leave with pay that
equals one-fortieth of the period of service.

The Secretary has discretion as to the time of
granting any leave under this section so that the
teaching service will not be unduly affected by the
granting of the leave to numbers of employees at
or about the same time.

If on account of age or ill-health an employee
retires or has their services terminated that
employee may, by notice in writing to the
Secretary, elect to take pay in lieu of the whole or
any part of the leave to which he or she is then
entitled and the Secretary must grant the employee
pay instead of leave accordingly.

If an employee entitled to long service leave or to
pay in lieu of long service leave dies before or
while taking the leave or (as the case may be)
before the pay in lieu is paid the Secretary must to
the extent that pay instead of leave has not already
been paid to that employee grant pay instead of
leave of the whole or part of the leave not taken or
(as the case may be) grant the pay instead of leave
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(8)

(9)

(10)

to the legal personal representative of the
deceased employee.

For the purposes of this section and section 2.4.26
any person holding Government office or an
office in the service of a prescribed public
statutory body which upon a recommendation of
the Minister is certified by Order of the Governor
in Council to be an office substantially similar to a
position in the teaching service is deemed to be an
on-going employee in the teaching service.

A person may be deemed to be an employee in the
teaching service under subsection (8) despite that
by virtue of any enactment (whether passed before
or after this subsection becomes law) he or she, as
the holder of a Government office or office in the
service of a public statutory body (as the case may
be), is not subject to this Act.

The nature of the service and the computation of
the period of service which entitled employees to
be granted long service leave and the method of
computing pay under this section is to be as
specified in a Ministerial Order and, without
affecting the generality of the foregoing, a
Ministerial Order may provide that any service—

(a) in any Government office (whether an office
in the Government of Victoria or of another
State or of the Commonwealth); or

(b) with any specified authority, institution or
similar body, whether in Victoria or
elsewhere—

IS, Or is in certain circumstances, to be taken into
account, entirely or to a certain extent in
computing the period of service.
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(11) In the computation of the period of long service
leave or pay in lieu of leave to which an employee
is entitled under this section there shall be taken
into account any long service leave or pay instead
of leave already granted to the employee.

(12) For the purposes of this section, the services of an
employee are deemed to be terminated—

(a) on account of age, if on or after attaining the
age of 55 years he or she ceases to be an
employee;

(b) on account of ill-health, if he or she produces
to the Secretary satisfactory evidence that
ceasing to be an employee is due to ill-health
that is likely to be permanent.

2.4.26 Payment instead of long service leave
(1) Despite anything in section 2.4.25 if—

(@) an on-going employee with service
amounting to not less than 10 years resigns
or is dismissed or has his or her services
dispensed with; or

(b) atemporary employee with service
amounting to not less than 10 years resigns
or for any reason other than age or ill-health
has his or her service terminated—

the Secretary, on the written application of the
employee must, in lieu of long service leave with
pay, grant the payment to the employee of a sum
calculated by the Secretary in accordance with a
Ministerial Order.

(2) If a Ministerial Order does not provide for a
calculation for the purposes of this section, the
Secretary must pay a sum calculated by the
Secretary which shall not in such a case exceed a
sum representing pay for service equal to one-
fortieth of the period of service.
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@)

No payment under subsection (1) is to be made for
any part of the period of service in respect of
which long service leave with pay or pay in lieu of
leave has been taken by the employee.

2.4.27 Work of a higher or lower class or grade

1)

)

©)

An employee must not be assigned to act in a
position of a class or grade higher than that which
he or she holds for a period longer than 3 months
unless the Secretary has consented to the
assignment for a longer period.

If an employee is assigned in accordance with
subsection (1) for a period longer than 5 working
days the Secretary must grant to the employee an
appropriate allowance as determined in
accordance with a Ministerial Order in respect of
the assignment.

If an employee is performing work in a lower
class or grade than that corresponding to the
employee's classification the Secretary must
transfer the employee as soon as practicable to
some other position corresponding with his or her
classification.

2.4.28 Gratuity

The Secretary may certify that an employee in the
teaching service is entitled in accordance with a
Ministerial Order to a gratuity in respect of
definite special work performed by that employee.

2.4.29 Rent charged to employees

If an employee is allowed to use for the purpose
of residence any building belonging to the State,
the Secretary may deduct a fair and reasonable
rent that is fixed by Ministerial Order from the
salary or wages of the employee.

76



Education and Training Reform Act 2006
No. 24 of 2006

Part 2.4—Government Teaching Service

2.4.30 Restriction on employees doing other work

(1) Except with the express permission of the
Secretary, a full time employee must not—

(a) engage in any other paid employment; or
(b) carry on any business, profession or trade.

(2) A part-time employee must not engage in any
other paid employment or carry on any business,
profession or trade that, in the opinion of the
Secretary, conflicts with the proper performance
of the employee's duties.

(3) Permission given to an employee under this
section may be withdrawn by notice in writing
given to the employee by the Secretary.

(4) Nothing in this section prevents an employee
from—

(a) holding shares, or an interest in shares, in a
company (within the meaning of the
Corporations Act); or

(b) becoming a member of an incorporated
association within the meaning of the
Associations Incorporation Act 1981.

2.4.31 Saving of rights of persons holding Government
office

(1) Subsection (2) applies to a person who ceases to
hold an office of a type specified by Ministerial
Order if that person—

(@) was immediately before his or her
employment to that office, an employee; and

(b) has continuously held an office of a type
specified by Ministerial Order since the
person ceased to be an employee.
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()

3)

A person referred to in subsection (1) under the
age of 65 years, is entitled to be re-employed by
the Secretary to an on-going position in the
teaching service with a classification and
emoluments corresponding with or higher than
those the person enjoyed in the position in the
teaching service which he or she last held as if
that service in the office or offices has been
service in the teaching service.

Nothing in this or any other Act regulating or
restricting the employment of persons to positions
in the teaching service applies to employment by
the Secretary under this section.

2.4.32 Retirement through ill-health—Ilong service leave

1)

()

The Secretary may, on application under
subsection (2), direct that, for the purposes of
section 2.4.25, an on-going employee who ceases
to be an on-going employee on account of ill-
health shall be deemed to have retired on account
of ill-health.

An on-going employee may apply for a direction
under subsection (1) by producing to the Secretary
satisfactory evidence that the on-going employee
ceasing to be an on-going employee is due to ill-
health which is likely to be permanent.

2.4.33 Retirement

1)

An employee who has attained the age of 55 years
is entitled to retire from the teaching service.

2.4.34 Absence from duty

An on-going employee who is absent from duty
for a period of 3 months (including school
holidays) otherwise than on leave granted under
this or any other Act ceases to be an employee in
the teaching service.
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(2) If a person ceases to be an employee under
subsection (1), he or she may at any time after
ceasing to be an employee apply in writing to the
Secretary to be reinstated.

(3) If the Secretary directs in writing that the person
be reinstated, he or she is to be treated as not
having ceased to be an employee.

2.4.35 Fines to be stopped from salary

The Secretary on receiving notice of any
pecuniary penalty imposed under the authority of
this Act must deduct the amount from the salary
of the employee incurring the penalty or from any
payment made by the Secretary on account of
salary to the employee incurring the penalty.

2.4.36 No claim for compensation

An employee is not entitled to any compensation
as a result of—

(a) the termination of his or her employment; or
(b) his or her salary being reduced—
in accordance with this Act or a Ministerial Order.

Division 5—Transfers between teaching service and public
service

2.4.37 Transfer etc. from teaching service to public service

For the purposes of a transfer or promotion to
employment within the public service, an
employee in the teaching service is to be treated as
being an employee in the public service having
the designation corresponding to employment in
the public service as the State Services Authority
determines to be appropriate to his or her duties.
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2.4.38 Transfer etc. from public service to teaching service

For the purposes of a transfer or promotion to a
position within the teaching service an employee
in the public service is to be treated as being an
employee in the teaching service having the
designation corresponding to that of the position
in the teaching service that the Secretary
determines to be appropriate to his or her duties.

2.4.39 Rights in the public service preserved

If an employee who immediately before his or her
employment under this Act, was an employee in
the public service, is employed in a position in the
teaching service, the rights under the Public
Administration Act 2004 which the employee
preserves or retains are by this section declared to
be rights in respect of—

(@) leave on the ground of illness; and

(b) long service leave or pay in lieu of leave
(including pay to dependants on the death of
the employee)—

to which from time to time he or she would be
entitled if he or she had remained an employee in
the public service and had not been employed in
the teaching service under this Act.

2.4.40 Rights under this Act preserved

If an employee who immediately before his or her
employment in the public service was an
employee in the teaching service, is employed in
the public service, the rights under this Act which
the employee preserves or retains are by this
section declared to be rights in respect of—

(@) leave on the ground of illness; and
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(b) long service leave or pay in lieu of leave
(including pay to dependants on the death of
the employee)—

to which from time to time he or she would be
entitled if he or she had remained an employee of
the teaching service and had not been employed in
the public service.

Division 6—Transfers and promotions within the teaching

service

2.4.41 Transfer or promotion of an on-going employee

1)

()

3)

(4)

(%)

If an on-going employee is transferred or
promoted to a position which is about to become
vacant, the transfer or promotion does not take
effect unless the position becomes vacant by the
date specified in the notice of the transfer or
provisional promotion.

If the Secretary selects an on-going employee for
promotion to a vacant position the employee is
entitled to decline the promotion if he or she
satisfies the Secretary that there are special
circumstances which make it reasonable for the
employee to decline the promotion.

If the Secretary refuses an on-going employee
permission to decline a promotion the employee
may appeal to the Merit Protection Board.

A transfer or promotion under this Division is
provisional and must be notified at least once and
is subject to appeal or review as provided in this
Division or Division 7 and does not have effect
pending confirmation of the transfer or promotion.

The Secretary may cancel a provisional promotion
at any time before it has been confirmed if the
Secretary is of the opinion that—

(a) the position is redundant; or
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(6)

(")

(8)

(9)

(b) the vacancy was not notified at least once; or

(c) there is an employee without a position
available to fill the vacancy.

Despite anything in this Act, the Secretary may at
any time cancel a promotion or transfer if satisfied
that the perso